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Introduction 
 

 
In recent years the laws surrounding consent to health care have become more formal and more technical. 
This is largely due to the desire to increase self-determination in the making of health care decisions. For 
health care providers this means providing enough information so that adults or their substitute decision 
makers can make informed decisions about consenting to or refusing treatment. For adults this means 
finding ways to express their wishes in advance so that if they become incapable, their wishes will be 
respected and followed. 

 
In 2001, the Health Care (Consent) and Care Facility (Admission) Act (HCCCFAA) came into effect. It set 
down in statutory form the basic legal requirements for obtaining consent to health care in British  Columbia. 

 
A key aspect of the HCCCFAA was to formalize and regulate the role of substitute decision makers in 
providing consent on behalf of incapable adults. The HCCCFAA recognizes three types of substitute 
decision makers: a Committee of Person appointed by the court under the Patients Property Act; a 
Representative appointed by way of a Representation Agreement as provided for in the Representation 
Agreement Act; and a Temporary Substitute Decision Maker (TSDM) chosen by a health care provider 
under the HCCCFAA. 

 
On September 1, 2011, amendments to the HCCCFAA came into effect to formalize the role of Advance 
Directives. As of September 1, 2011, Advance Directives are recognized as legal documents which allow an 
adult to provide advance consent to or refusal of treatment directly to a health care provider. For health care 
providers the significance of Advance Directives is that in most situations involving an incapable adult who 
does not have a Committee of Person or Representative, an Advance Directive can be acted upon without 
the need to appoint a  TSDM. 

 
 
Purpose of this Guide 

 

 
This Guide is designed to help health care providers understand the basic legal requirements for securing a 
valid consent (or refusal) for a proposed course of health care treatment for an adult in British Columbia, as 
of September 1, 2011. 

 
The Guide provides general information about the law of health care consent, but it is not a substitute for 
legal advice. Health care providers should seek legal advice if faced with a situation in which there is conflict 
or ambiguity. 

 
A Glossary of Terms is provided  in Appendix  1. 
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Advance Directives Made in Another Jurisdiction 
 

 
Currently, there is no  vehicle for recognizing a document  made in another  jurisdiction  as an Advance  
Directive under the law in British Columbia unless the document meets the requirements for an Advance 
Directive as set out by the  HCCCFAA. As it is very unlikely that this will occur unless someone specifically  
sets out to write an Advance Directive that meets BC's requirements, Advance  Directives  (or similar  
documents) from elsewhere will largely perform the function  of informing  a substitute  decision  maker about 
the adult's wishes, or if they express an instruction or wish to refuse consent to health care, can apply to an 
emergency situation. As noted above, in an emergency situation  a health care provider  must  not  provide   
health care if there are reasonable grounds  to  believe the  adult while capable, expressed  an instruction  or   
wish applicable  to  the circumstances  to  refuse consent  to the health care. 

 
In the rare instance where an Advance Directive from somewhere else appears to meet the HCCCFAA 
requirements, health care providers would be prudent to obtain a legal opinion before relying on the 
document. 
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Appendix 2:  Regulated  Health Professions  Subject to the  HCCCFAA 
 

 
Acupuncturists 

Audiologists 

Chiropractors 

Dental Hygienists 

Dental Technicians 

Dentists 

Dental Assistants 

Denturists 

Dietitians 

Hearing Instrument Practitioner 

Licensed Practical Nurses 

Massage Therapists 

Midwives 

Naturopathic Physicians 

Nurse Practitioners 

Occupational Therapists 

Opticians 

Optometrists 

Pharmacists 

Physical Therapists 

Physicians 

Podiatrists 

Psychologists 

Osteopathic Physicians 

Registered Nurses 

Speech-Language Pathologists 

Registered Social Workers 

Surgeons 

Traditional Chinese Medicine herbalists 

Traditional Chinese Medicine practitioners 
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Appendix 3:  Consent Flow Charts 
 

 
Figure 1: Non-Emergency Preliminary Examination, Treatment or Diagnosis Involving an Adult 19 years of 
age or older 

 
Triage and other types of preliminary examination, treatment or diagnosis is an exception to the 
requirement to obtain informed consent. It deals with the type of situation where, for example, someone 
comes or is brought to a treatment centre for either emergency or non-emergency health care. Consent for 
preliminary examination, treatment and diagnosis is generally assumed. If treatment is required beyond this 
phase, however, either the emergency treatment consent rules, or the regular treatment consent rules must be 
followed depending on the circumstances. 

 
 
 

 

Is it possible to obtain consent 
from the adult? Yes -+ Obtain consent 

 
 

 
 

No 
 
 
 

 
 

Note: Health care providers must stop or withdraw treatment  if consent  is subsequently withdrawn  or  refused. 
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Triage or other preliminary 
examination, treatment or 
diagnosis can proceed without 
informed consent if: 

• Consent can be implied 
by adult coming to a 
place where health care 
is provided 

• A spouse, near relative or 
close friend (accompanying 
the adult) indicates the 
adult should be provided 
with health care . 



 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Contact the Public 
Guardian and Trustee 

Is there a spouse, near relative or close 
friend who can be appointed as TSDM? 
 

No Yes --i 

Figure 3: Determining Who Can Provide Substitute Consent for an Incapable Adult 19 years of age or older 
for a Treatment Proposal 

 
 
 

Is it possible to obtain consent from 
the adult? (To be "no" the aduIt must 
demonstrate incapability) 

 
Yes --+ 

 

No 

  i  
Is there a Personal Guardian available? Yes --+ 

No 

  i  
Is there a Representative available? Yes --+ 

No 

  i  
Is there an Advance Directive? Yes --+ 

No 

  i  No Yes 
 
 
 

i 
 
 
 
 
 

 
 

Note: Health care providers must stop or withdraw  treatment  if consent is subsequently withdrawn or   refused. 
 

Note: If the adult has an Advance Directive as well as a Representative, the Advance Directive may override the need for consent 
from the Representative if the Representation Agreement expressly states that the consent of the Representative is not required. In 
addition, if an adult has provided instructions in an Advance Directive with respect to any matter over which the Representative 
does not have decision-making authority, a health care provider should follow the instructions in the Advance    Directive. 
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Choose individual authorized 
by the Public Guardian and 
Trustee and obtained consent/ 
refusal, as set out in Figure 4 

Choose a TSDM and 
obtain consent/refusal, 
as set out in Figure 4 

Is it valid and relevant? 
(see p.16 of the Guide) 

If a Representative is available and can 
give consent to treatment to the type 
of treatment proposed, obtain consent, 
as set out in Figure 4 (see note) 

Obtain consent/refusal, 
as set out in Figure 4 

Obtain consent/refusal, 
as set out in Figure 2 

Follow the instructions in 
the Advance Directive 



Figure 4: Obtaining Consent from the Substitute Decision Maker of an Incapable Adult for a Treatment 
Proposal 
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The health care provider explains the proposed treatment or 
course of treatment including: 

• The condition for which the health care is proposed 
• The nature of the proposed health care 
• The risks and benefits of the proposed health care that a 

reasonable person would expect to be told about 
• Alternative courses of health care (and when indicated, the 

likely consequences of no treatment) 

The substitute decision maker has an opportunity to ask questions 
and receive answers about the proposed health care 

The substitute decision maker (depending on the type) consults 
with the adult, considers the known wishes of the adult expressed 
when capable, or if not known, the known values and beliefs of 
the adult, or if not known, the best interests of the adult 

The substitute decision maker gives (or refuses) consent to the 
proposed health care 

A health care provider must stop or withdraw treatment if consent 
is withdrawn by the substitute decision maker 

Consent must be renewed if: 
• More than 21 days pass between the consent of a TSDM and 

the start of treatment 
• A TSDM has given consent and the adult's level of capacity 

changes 
• There is a change in the adult's health status and the 

treatment consented to is no longer appropriate 



Treatment without consent can 
proceed if : 

• It is necessary to preserve life, 
prevent serious harm or alleviate 
serious pain; and 

• where practicable, another 
health care provider confirms the 
need for the health care . 

i 
Follow the instructions in 
the Advance Directive 

No 

No 

Figure 5: Emergency Treatment Involving an Adult 19 years of age or older 
 
 

Is it possible to obtain consent from 
the adult? 

 
No 

  i  
Is there a Personal Guardian available? 

Yes --+ 
 
 
 
 

Yes --+ 

(or cannot be determinied 

 
 

within a reasonable time) 
 

Is there a Representative available? Yes --+ 

(or cannot be determinied 

 
 

within a reasonable time) 
 

[ Is there an Advance Directive? } 
 

 

No 
(or cannot be determineid within a reasonable time) 

Yes --+ 
 

- - - No Yes 

 
No Yes  -   -   -   -   • 

i 
 
 
 
 
 
 
 
 
 
 
 
 
 

Note: Health care providers must stop or withdraw treatment  if consent  is subsequently withdrawn  or  refused. 
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Does the health care provider have 
reasonable grounds to believe the 
adult has expressed a prior capable 
wish or instruction to refuse the health 
care? 

Health care must 
not be provided 

Is it valid and relevant? 
(see p.16 of the Guide) 

If a Representative is available and can give consent to 
treatment to the type of treatment proposed, obtain 
consent/refusal as set out in Figure 4 (see note) 

Obtain consent/refusal, 
as set out in Figure 4 

Obtain consent/ refusal , 
as set out in Figure 2 



Figure 6: Treatment involving an adult 19 years of age or older who has been detained in or through a 
designated facility under section 22, 28, 29, 30 or 42 of the Mental Health Act or released on leave or 
transferred to an approved home under section 37 or 38 of the Mental Health Act 
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Psychiatric care or treatment proposed 

 
Non-psychiatric care or treatment proposed 

 
Obtain consent/refusal from Director 

 
Follow Figure 2 if 
adult is capable 
of giving 
consent/refusal 
to treatment 

 
Follow Figure 3 if 
adult is incapable 
of providing 
consent/refusal 
to treatment 
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